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WELCOME TO THE CENTER.., THE CENTER FOR
THE STUDY OF THE PUBLIC DOMAIN.

TONIGHT WE ARE DISCUSSING A SUBJECT THAT MAKES STRONG
MEN AND WOMEN TREMBLE, OUR SUBJECT IS NOT
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EACHEPISODE IN OUR LITTLE SERIES ABOVUT
THE ARTS WiLL EXAMINE ONE PORTION OFA LEGA L-
BOUNDARY, A KIND oF TWILIGHT ZONE.
THIS IS THE LINE BETWEEN
INTELLECTUAL PROPERTYano e PUBLIC DOMAIN,
THE MYSTERIOUS REALM WHERE
MATERIAL 1S FREE FOR ALL

TO USE WITHOUT
PERMISSION.

IIIII

OUR GUIDES, TwO OBSCURE FIGURES
WHO DWELL IN THESE SHADOWS ...
WHOSE LIVES ARE SPENT [N AN OBSESSIVE
QUEST TO CHART THIS LINE, ALMOST AS |F
THEY WERE CONDEMNED BY SOME

GHASTLY CURSE TO BE THE MAPMAKERS OF,
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rAND WHICH OF THESE ARTS
SHALL WE DISCUSS TONIGHT?

[TONIGHT WE ARE LOOKING AT THE PLACE.
WHERE ART MEETS HI STORY, WHERE REPORTING

MEETS THE FEATURE FILM..

TONIGHT WE ARE LOOKING AT...
DOCUMENTARY FILM.,..

A\ ; - ACARBEMY AWARD WINNER! §
A FILM BY SPIKE LEE v

—

Ly ittle Girls ’:%'.' '.
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[DOCUMENTARIES ARE RECORDS OF QUR CULTURE. BUT OUR CULTURE
IS FULL OF ARTIFACTS PROTECTED BY INTELLECTUAL PROPERTY RIGHTS

=
' -l* b s
:*;** b |
®, " FILMMAKERS
. ARE SOMETIMES W
./ ASKED TO CLEAR |

"' RIGHTS T0 THESE F=
AR CULTURAL FRAGNENTS, Se
XU EVEN |F THEY =2
APPEAR ONLY

e |NCIDENTALLY.
W

=

) 1.
**"BUT DOCUMENTARIANS
ARE NOT MERELY
IN THE POSITION OF DEALING WITH OTHER
PEOPLES RIGHTS, THEY RE ALSO IN THE
POSITION OF ASSERTING THEIR OWN -~
THEY MAY WANT TO RECEIVE PAYMENT,
OR PREVENT CERTAIN USES

~ 89, OF THEIR FOOTAGE.

RS BYLAN

A > ———

--MUSIC, IMAGES, PHOTOGRAPHS.

'CLEARING RIGHTS
IS THE PROCESS OF
FINDING THE RIG
HOLDER, AND GETTING
PERMISSION OR
PAYING To USE
MATERIAL .

-/”’
- -
LD

‘How SHOULD THE LAW |
DRAW LINES BETWEEN

FILMMAKERS ‘NEED TO
PORTRAY A CULTURE FULL
OF LEGALLY PROTECTED
MATERIAL, AND THEIR

DESIRE TO PROTECT
THEIR OWN WORKS ?




HI/ | wANTED TO MAKEA FILM | KNOW, NEW YORK ’S SUCH
CAPTURING A DAY INTHE LIFE OF
< o

;q;:—
MY DOCUMENTARY
WOULD LET THE NN
CITY SPEAK SR it Z
\ S I~
’ngﬁ__ \ 3 N\ N2HM | THe Gars BETwEEN
N RICH AND POOR,
o THE MIX OF
B2
@ \\H‘GHIIAND \\LOWII
CULTURE -- THE
54 | HUMAN COMEDY
"y L (OR 15 IT TRAGEDY?),
<
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N




-—

-
-
pre—
——

A
(i
TR

|

" |

[T
L
fnmin

LATHIHIHE

f‘

e

= all” .
< BROADWAY Q \|
THEATRES... W | KART GALLERIES.,

A\

= suBwaY \=1E: AR
4GRA¥{¢:.. AL Z «A¥ DO | NEED TO

=N~ A BUSKERS., J=T
T GvEss N\ 22> ' INCLEAR RIGHTS?

= WTHATS OK.. LEXINGION AV,

an - — ’ 7
~ T & - \
.

XN

'.Ohﬁﬁqa.

\




THE SIGHTS

AND SOUNDS

OF THE = - / |
= e 7ok ‘Ul FRANKF
e e s z ::;";_',-: ' AW N, HAMB
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_ ! /PAINTINGS, MUSIC,
= '\ SCULPTURE... |S
; ALL THIS STUFF

COPYRIGHTED?
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ABLE T0 KEEP
THESE MOMENTS?

OR WILL THEY

HAVE TO COME

ouT?




THIS IS LIKE A MINEFIELD. I'M
SCARED | MIGHT DISCOVER WHAT'S

COPYRIGHTED THEHARD WAY, WHEN
\IT BLOWS UP IN MY FA

CES =\
== S 2) &
e o Nee K=\

R \\‘g‘\__- \\
RIS ANSWER THESE
{ QUESTIONS THAN
€ \IT USED TO BE. 4U5/25 YEARS AGO,
2V COPYRIGHT LAW
- DIDN'T PROTE(T
WORKS UNLESS

THE AUTHOR
INCLUDED A
SIMPLE NOTICE:

© AKI1K0,2005.

CHANGED - NOW N SN BeFoRre 1923 OR
CREATIVE WORKS G (7 PRODUCED BY THE
ARE AUTOMATICALLY » =

, % FEDERAL GOVERNMENT
COPYRIGHTED... JAS ARE CLEARLY IN THE
5 .

: * PUBLIC DOMAIN, ”
AND IF THERE'S NO WAIT... WHERE COPYRIGHT HAS

COPYRIGHT NOTICE, COPYRIGHTS ON EXPIRED.
ITS UPTO YOU TO ANY OF THIS
TRACK THE TUF

RIGHTS
OWNER

‘ DO You MeAN
DOWN MY FILM HAS

To BE STRIPPED
OF COPYRIGHTED
CONTENT

™E
ok




BUT TRYING To TRACK DOWN THIS

INFORMATION CAN BE TIME-CONSUMING
AND FRUITLESS, SO ARTISTS

OFTEN HAVE TO PRESVME THESE
WORKS ARE COPYRIGHTED.

WELL, MANY WORKS PUBLISHED
BETWEEN 1923 AND 1977 ARE IN

THE PUBLIC DOMAIN BECAUSE
THE AUTHORS DID NOT COMPLY 4

W

CREATED 1-1°7 N A é&%LBELsEs ‘f‘j)ErglUM OF
L. / u

PUBLISHED BEFORE 1723 IN PUBLIC DOMA’N

=t N A :

LIS Fﬁ 725 WHEN PUBLISHED WITH NOT|CE

N 01963 | CWORKS PUBLISHED W ITHOUTNG
ARE IN THE PyBLc DOMA,\{NyCE

<=

=\ N YA SIS
= ‘ /.ﬁ AN T o

-— e

¥WORKS PUBLISHED WITHOUT NOTIC BETWEEEDI-JQ}z AND 3-1-39 RETAINED COPYRIGHT ONLY
\F THE OMISSION OF NOTICE WAS CORRECTED.

™

10



A

PLE '\
g XAMPLE

NONE

25 YEARS AFTER PUBLIATON {81,

DATE ; HOWEVER IF COPYRIGHT w

WAS NOT RENEWED, WORK 1S fea%e®
NOW IN PUBLIC DOMAIN

95 YEARSAFTER PUB
RATIR Py TN [

35 FORE
PuB LISHED/

A BASED on-PROFESSOR LOLLY CASAWAY 5 CHART "WHEN U.S. WORKSPASS
INTO THE PUBLIC DOMAIN.”

11



SO THE ONLY WAY | cAN | N0, THERE ARE Excepmons 8uiLT | [FLEETING Anp INcIDENTAL
USE COPYR|GHTED WORKS '2‘1.3 &%P{chulflc' LA%_JUC# ASE < USES OFCoPYRIGHTED MATERIAL
WITHOUT PERMISSION | [FoR cRiTicems COHRQE' erfz 7| [SHOULD USUALLY BE FAIR
IS TO FIND OUT WHETHER AND OTHER PURPOSES.., | | BUT RIGHTS HOLDERS,
THEY'RE IN THE PUBLIC DISTRIBUTORS AND INSURERS
DOMAIN? CAN BE CON SERVATIVE ABOUT
. WHATS FAIR, AND REQUIRE
|CLEARANCES ANYWAY.

THE QUESTION oF ‘FAIR USE
CAN.SEEM LIKE A GAME OF
BLIND MAN'S BLUFF.., «

g

PN 1L PO R A SURREALIST GARDE
NI N C OF INTELLECTUAL
PROPERTY DELIGHTS.

-------
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FILMMAKER JON ELSE mm

COPYRIGHT CLEARANCE PROBLEMS WITH “'SING FASTER ™
H1S DOCUMENTARY ABOUT THE STAGE HANDS *
VIEW 0F WAGNER’S RING CYCLE.

ELSE DOES GREAT

STUFF - 1 LOVED “OPEN
QUTCRY, ” WHAT KIND
OF PROBLEMS?

STAGEHANDS WERE
PLAYING CHECKERS

BACKSTAGE WHILE
THE OPERA WAS
PERFORMED, AND
ASMALL TVIN THE
BACKGROUND WAS

SHOWING " THE S1pPsons. ‘| |\ .%

mu, HE NEEDED TO CUT AND REPLACE

4% SECONDS FROM “THE SIMPSONS

THAT WERE ACCIDENTALLY CAPTURED
IN ONE OF THE SCENES..,

MATT GROENINGDIDN T , 7 / ' r :

OBJECT, BUT Fox DEMANDED 2 d////% s!|

$laqr%:f0‘?‘RIGHTS ‘Bo v — Wiaraiiy,

[t g WOW? 50 JUST BECAUSE ==1

L ' /7
THIS WAS CLEARLY A'FAIR UsE, B ut ESEY | THE SIMPSONS “was
WAS TOLD FOX WOULD MAKE LiTIGATING | |PLAYING IN THE
THE ISSUE DIFFICULT ANDCOSTLY. _A |BAR | FI LMED,

' — || MIGHT HAVE
THOUCH HE Ty |70 PAY FOR IT?

IT WAS |MPORTANT

9,

OR THE SCENE, J

\\L.L

K,

Q\\\ EVEN IF | DIDNT USE IT

DELIBERATELY, AND WAS
JUST TRYING TO CAPTURE

“REALITY "7
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)
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[BUT EMI,wHicH owNs
THE RIGHTS TO THE

4

P

Il

il

" T e SN ’ 3
SR o . oF MARILYN AGRELO AND
S o W AMY SEWELLS "MAD HOT

FAIR USE SHOULD MEAN YOU DON'T NEED e mny HOT
PERMISSION FOR INCIDENTALLY CAPTURED . T
FRAGMENTS. BUT THE PRACTICE 1S
OFTEN DIFFERENT,

P »
L —
B Lo 5
~L o A CELL PHUNE
" HAPPENED T0 RING

" DURING THE FILMING

S Tee
Lot Jf

s

—

<o

BALLROOM,”A DOCUMENTARY
ABOUT NEW YORKCITY

KIDS IN A BALLROOM DANCING
COMPETITION. THE RING TONE
WAS THE “"ROCKY“ THEME
SONG. THIS IS A VERY

STRONG CASE FOR
FAIR USE.

IN ANOTHER SCENE, THEY WERE FILMING A
FOOSBALL GAME AND ONE OF THE PLAYERS

SPONTANEQUSLY YELLED “EVERYBODY DANCE
NOW,"A LINE FROM THE C 8C MUSIC FACTORY HIT,

WARNER CHAPPELL DEMANDED
$5000 FOR USE OF THE LINE.

THEY
EVENTUALLY GOT A
BETTER DEAL ON
THE "ROCKY”RING
TONE, BUT DECIDED
TO CUT THE "DANCE “LINE,
EVEN THOUGH IT REALLY
FIT THE MOVIE’S
THEME..




ABOUT LOS ANGELES PUBLIC SCHOOL
TEACHERS IN THEIR FIRST YEAR OF
TEACHING, LED ZEPPELIN'S

STAIRWAY T0 HEAVEN “came
ONTHE RADIO WHILE A TEACHER

WAS DRIVINGA VAN FULL OF
STUDENTS T0 AN OUTING.

IN'THE FIRST YEAR, “A P83 00CUHENTAT

UP AND CALLED 10

WOW, THATS DEMORALIZING. \ |

THERES A LOTOF MUSIC PLAYING
IN THE BACKGROUND OF MY
FILM. | DIDN T CHOOSE TO

INCLUDE [T, IT WAS JUST THERE,
EVERYWHERE | FILMED.

THE TEACHER TURNED THE SONG

LISTEN, THE STUDENTS ROLLED
THEIR EYES. IT WASNT THEIR
MUSIC. IT WASA PIVOTAL MOMENT-
~A LIVE GENERATION GAP.

DAVIS GUGGENHEIM, THE
FILM MAKER , WAS UNABLE

T0 CLEAR RIGHTS To THE SONG
AND HAD TO CUT ITOUT...

THE CLASS TO

WELL, YOU COULD ASSERT
FAIR USE AND KEEP

IT IN THE FILM,..

ORTRY TO FIND THE RIGHTS OWNERS |
AND ASK FOR PERMISSION. .,

OR OVERDUB IT WITH MUSIC THATS IN THE

PUBLIC DOMAIN...




HMMM.., LETS SEE...

cob H REPLACE THE ROY ORBISON
LD THE N SUNG BY THE

SAX PLAYER IN
STREET MUSICIAN
THE SUBWAY BE WITH “OH SUSANNAH “.
NS oF 2 Lovs e
NEW YORK 2 AOH ﬁﬂjy

o TJLEXINGTON Ave
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AND REPLACE THE HOT DOG
AND THE DUELLING HIP HOP SONGS VENDOR'’S SINATRA WITH -

IN TIMES S QUARE WITH JOHN PHILUPSOWA.. “YES! WE HAVE NO BANANAS. .
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AKIKO ,,., UM,,. THAT SONG WAS SET TO mgOg?'A%ﬁ',g/[\;gEoyTstlscE ,.S\‘SCQI{;JES
GO INTO THE PUBLIC DOMAIN IN 1999, || g e o ACING IT WOULD REALLY DISRUPT
BUT THEN CONGRESS EXTENDED THE SRS e

X TERM FOR ANOTHER
20 YEARS...
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AND THESE CHANGES CAN DEMAND \[ 50... NOW WECAN'T
Sﬁ% mﬁ{ fqumsesh :{ Awg_ TRUST DOCUMENTARIES
E nsi&:%’b‘w LATER ANYMORE 9

\

i

.f.'f

o

il

/
41||'|'

HIS WHOLE
THING IS CRAZY!
HOW ARE ANY FILMS

GOING To BE MADE
IF WE SPEND OUR

TIME WORRYING
ABOUT BEING SUED

OR CUTTING AND
VEN RE-EDITING
THEM?

A E%EXMPLE IN
f_DEP CHEmg 104,
RAINDROPS FALLING
ON MY HEAD” WAS PLAYING
FROM A MUS|

l"" Xees

| CAN‘T BELIEVETHIS. DID THE
CLASSIC DOCUMENTARIES HAVE T0
GO THROUGH THIS RIGA MARO?

r

Al b | a
[%rhto HAD TO BE REPLACED WITH "LONDON
:

DGE IS FALLING DOWN " BECAUSE THE FILM-
MAKERS COULDN'T AFFORD TO CLEAR RIGHTS.

%5 ;

AND THEN THE
\
\

BACKSTAGE HUMMING

HAD TO BE EDITED TO
MATCH THE NEW
MUSIC?

18



[ NO, THINGS HAVE CHANGED. AND THE
LAW ISN'T NECESSARILY DRIVIN G

THIS. FAIR USE ACTVALLY PROTECTS
SOME THINGS MORE CLEARLY mD

UNTIL

RECENTLY
NO ONE

INSISTED
ON

PAYMENT
FoR

INCIDENTAL
USES:" °

BUT MANY FACTORS -NEW TECHNOLOGIES
. NEW MARKETS, .. HAVE CONTRIBUTED
0 THE RISE OF A “RIGHTS ’CULTU

\) . \

y 080\\\ : e

THAT COPYRIGH T

DIDN'T GIVE CONTROL

OVER EVERY USE.
5NOWA LOT OF PEOPLE

NARE ABSOLUTE?

IF YOU WATCH THE E,ND
OF “DONT LOOK BACK ;”
D. A. PENNEBAKERS 967
DOCUMENTARYABOUT DYLAN,
YOU ‘LL SEE THAT THERE.
AREN'T THE TEN MINUTES oF
MUSIC CREDITS THAT YOU

MIGHT SEE Now.

WE USED TO ACCEPT

THINK THE RIGHTS

19



HE DIDN'r HAVE TO GET

IN THE EARLY 70s, PERM ISSION.
REMEMBER MONTY TERRY GILLIAM MAY HAVE
BORROWED HUNDREDS -
SURE. WHY? OF IMAGES FOR HIS -
MONTY PYTHON &> =
ANIMATIONS.: . -

4 _.< REPORTEDLY,
] MES CHANGE. 20 YEARS HE HAD Tp
3 LATER, A COURT STOPPED DIS - A :AY Six
f - TRIBUTION OF HIS MOVIE "12 MONKEYs” )| ©/GURES

T0 USE
i FINDING THAT GILLIAM HAD BASED THE SET

A SET DESIGN ON A COPYRIGHTED DRAWING DESIGN.

“SWHATS (RONIC & THAT IS IRONIC 77 anp )

IMAGINE LOSING THOSE
IS THAT TERRY GILLIAM \ TAAGINE LOSING

hid [ SUPPOSEDLY ALSO HAD T0 PAY FOR \ COLLAGES#
A BACKGROUND APPEARANCE
OF WARHOL'S XEROX oOF

DAVINCI'S " LAST SUPPER™

-ITSELF A COPY OF A &
PRE-EXIST| NG

44
WORKO-‘ = /
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THESE CHANGES ALSO BUILD ON
EACH OTHER. ONCE PEQPLE HAVE

HAD TO PAY FOR MATERIAL , THEY
TEND TO TURN AROUND AND ASK FOR

AND IT5 NOTJUST FRAGMENTS 4
PRICES FOR MATERIAL THAT
WAS DELIBERATELY INCLDED,

: SUCHAS ARCHIVAL FOOTAGE,
ARE SKYROCKETING . /

ADD 10 THIS THE COSTS OF TRACKING
DOWN RIGHTS OWNERS AND HACKING
THROUGH THICKETS OF RIGHTS HOLDERS

AND YOU'VE COoNSUMED APRETTY BIG .
BVDGET.

CHNOLOGY WAS SUPPOSED TO

GIVE US THE DEMOCRATIC ERA

%UT | THOUGHT CHEAP DIGITAL
OF FILMMAKIN G

e

WHAT ABOUT THAT DOCUMENTARY |
“ TARNATION, " W HICH WENT T0
THE CANNES FILM FESTIVAL, BUT
WAS MADE FOR ONLY

$2182

]' (lartr N
/

E, THE $218 PRICE TAG GOTLOTS o ATIENTION... BUT THE FILM ENDED UP |
T e COSTING OVER $400,000, MoST oF

i

: ME youRW'RED
ﬁ Rec"vt\ﬁlXING MASSES,

21



NOT EVERYONE IS GOING ALONG WITH THE “RIGHTS ” CULTURE THOUGH.
FOR EXAMPLE , D.A.PENNEBAKER SAW MANY ARTISTS ECHO THE CUE
CARD SCENE FROM “DONT LOOK BACK,” AND VIEWED THAT KIND
OF BORROWING AS ENTIRELY APPROPRIATE . , f

— p— —— —

DR ASK NFILMMAKERS REGULARLY
PERMISSION,J KEEP THINGS IN THEIR
FILMS AS“FAIR USE”

INCLUD ll,r}lgsmcwemw

FOR EXAMPLE, IN
CHRIS HEGEDUS AND
D.A. PENNEBAKER’S

FILM, ® THE

WAR ROOM

|

\

L\ o—-
2 eSS
e%ﬂs—'"”#fu h
ﬂ-‘ '
R

= N THE BACKGROUN THEY DIDN'T
055 PEROT QUITS THE :r: DT;/ ;:J\Ersycuarﬁsususc N
1992 PRESIDENTIAL RACE... “ERAZY . WAS A

FAIR USE?

22



[AND THEN THERE | [RELYING ON FAIR USE, ROBERT GREENWALD MADE |
ARE CRITICAL USES...| |EXTENSIVE USE OF FOX NEWS CLIPS INHIS CRITICAL

V | K_DOCUMENTARY “ou'rr:oxeg——d

IN A DISCUSSION
OF RACISM IN THE

MEDIA , "BOWLING
FOR COLUMBINE “
USED UNCLEARED

FOOTAGE OF NEWS
ANCHORS WARNING

AND NEITHER USE WAS
CHALLENGED

-
~
———
—

N FACT, EVE RAL

- —

e e

-

AND EVEN MAKING SOME COLLECTIVE DECISIONS ABOUT
WHATS FAIR.

e FILMMAKERS’ ORGANIZATIONS
HAVE JOINTLY PRODUCED A
F“"En' STATEMENTorBEST
o SSEU'E | PRACTICES inFAIR USE
och's War on Journalism 10 ClARlFY HOW PROFESS'OML
FILMMAKERS CouLD CHANGE THE “RIGHTS” FILMMAKERS INTERPRET
CULTURE BY LEARNING MORE ABour FAIR USED FA

—_ -
——

— s —— . 4

IR USE
QN}DA:LY PRACTICE. f




MATTEL SUED ARTIST TOr'ﬂ THE COURT FOUND

FORSYTHE FOR USING THAT THIS WORK WAS
F -~ ONE

TRAWSTORHED IMAGES F || APIRRY o,

ARTISTS MAY ALSO HAVE SOME.
AMMUNITION AGAINST
UNREASONABLE DENIALS

OF FAIR USE.

|

| FARGART

BARBIE” IN FACT, A JUDGE IN

THIS CASE SAID THAT
MATTEL'S LAWSUIT
WAS ..,

$0 FORSYTHE
COULD MAKE

IMAGES LIKE,.

‘0BTECTIVELY
UNREASONABLE ,,

AND FRIVOLOUS,

AND EVEN AWARDED

FORSYTHE SUBSTANTIAL
ATTORNEYS® FEES.

—




M

THE JUDGE SAID--

WELL , LET

HIM SPEAK
FOR

HIMSELF...

W
-</IT APPEARS PLAINTIFF FORCED DEFENDANT

INTO COSTLY LITIGATION TO Dl§COURAG£
HIM FROM USING BARBIE'S IMAGE IN
HIS ARTWORK ,.. THIS 15 JUST THE SORT oF

SITUATION IN WHICH THIS COURT SHOULD
AWARD ATTORNEYS FEES TO DETER THIS TYPE

OF LITIGATION WHICH € ONTRAVENESTHE

INTENT OF THE

COPYRIGHTACT.”

~
:} (SR ) 'M
A 2,
( ook
-~ =%
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OK, SO | HAVE CERTAIN RIGHTS

UNDER FAIR USE. FOR OTHER
CONTENT, IF | CAN MANAGE TO
PAY FOR IT, THEN I OK, RIGHT?

NORMALLY YOU PAY FOR
RIGHTS THROUGH A
LICENSE, ANp THESE LICENSES
CAN RUN OUT, YOURFILM

WON ‘T BE DISTRIBUTED
e
ARE WILLING TO /

RENEW THEM.

P

B N ' ' ) s
A | / /" WHAT? SO IF I GET
=— W N/ LICENSES FOR SONGS ON
e A S MY SOUNDTRACK, OR
S (\ 7] S PHOTOGRAPHS AND MoVIE
-(- YES, AND RELATIVELY :
QUICKLY, W/

GETTING RIGHTS "IN PERPETUITY * \Soaeeuias
CAN BE EXPENSIVE, AND FILMMAKERS =

h“ P

WITH LIMITED FUNDS OFTEN HAVE To SETTLE
FOR SHORT TERM LICENSES. "EYES ONTHE

PRIZE,"THE GREAT CIVIL RIGHTS DOCUMENTARY,
DISAPPEARED FROM CIRCULATION BECAUSE

THE COST OF RENEWING EXPIRED
LICENSES WAS S0 HIGH, THE PRODUCERS

-
| WAS GOING TO

BUY “EYES ON THE
PRIZE” AND SHOW

COULD NOT AFFORD TO PAY g ) T8 Ry Kl0s:

YO E - BELIEVE THAT ITS

TH5s ‘*\ . _‘[——J OUT OFCIRCULATION
BT THAT'S DISCOURAGING =] ~oIT3 SUCH AN

IMAGINE TRYING 70 761, IAAORTANT.
8 THE STORY OF THE CIVIL History, |
‘B> RIGHTS MOVEMENT IN |

THE 50s AnD 60
“}_.. WIT:‘OUT THE :

'
'
"

l

"

26
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[1RON ICALLY, ONE REASON LICENSING \_Y/BUT THEN WE TRANSFER THiS “PAYAS YOU GO”
FEES ARE GOING UP IS THE INCREASING TNEILMS ABOUT PUBLIC SCHOOL REFORM OR
POPULARITY OF DOCUMENTARIES AND NEW NENTAL INSTITUTIONS. __—~|
MARKETS FOR ARCHIVAL FOOTAGE . THE N

MAKERS 0F PROFITABLE DOCUMENTARIES
ABOUT MARILYN MONROE OR THE

NORMANDY LANDINGS MIGHT BE
ABLE TO AFFORD HIGHER FEES.

n R ) -

G s
A S ) S Tl i .

- -

- NN TeWOR o
ONE CcAN
UNDERSTAN D
_WANTING TO

OTECT DR. KING
e,

. - ”
e
-— .&«’.’ -

[ SoMETIMES CULTURAL HEROES GET
IN ON THE ACTION. THE MARTIN LVTHER
Kl!VG; JR, ESTATE HAS AGGRESSIVELY
ASSERTED COPYRIGHT OVERDR.

KING'S SPEECHES, PHOTOS AND
INTERVIEWS. THIS CREATED

| ENORMOUS OBSTACLES
FOR DOCUMENTARIES -]
SUCH AS ORLANDO /4.

" IBAGWELL’.S i
| CITIZEN KING,

ORLANDO BAGWE LL—@

\ G

. £ DO WEWANTT0 GIV
COPYRIGHT HOLDERS
A VETO oveR HISTORY?
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PISA%PEARING HI%T (r}RY, ' N 0U5 'ﬁ)UE lhTURE
FRIVOLOUS LAWSUITS... 7 'MINA BAD P UNDER

.\
-
.‘-
- S
. 5
SN

THIS SYSTEM
DOESN'T MAKE

vaor

&, T ARV ITANNNY

VA

WE GET TO
N THIS STATE
Al OF AFFAIRS?
WHATS THIS
YSTEM FOR?

IS COPYRIGHT

ACTUALLY

FOR
ARTISTS?




7%, | NOTATALL. LOOK,HERE'S SOME
7 QY BAcKaRAUND.

9 PROTECTS

&,
S

CONSTITUTIONAL

TgE
GOA
B
DISTRIBUTE NEW
WORKS .

10 DO 50, COPYPIGHT |
LAW GIVES AUTHORS,
INCLUDING

HT 10

THE
T 1.,

4 ONCE THEY
‘»\ TANGIBLE MED

)

L OF COPYRIGHT IS

U.S.co
TYPES oFPy

“EIXED INANY / S/
it e
ORI L7 SEV

IGHT
0

\.‘

v
)

SOUND

S PICTURES g RECORDINGS p
. n, AND

PUBLICLY
DISPLAY

]

nege};«asa
COPYIS?,{‘G;;I_T
¢ OTECT
IDEAS,
ONLY SPECIFIC
EXPfot'ESSIONS

DEAS Il

-
—




IF YOU SEND A COPY
0F YOUR DOCUMENTARY
TO PBS, WHAT'S T0
STOP THEM FROM

SHOWING IT WITHOUT
PAYING YOU?

OR SOMEONE SELLY
COPIES oF YOUR
FILM oN E-BAY--
WITHOUT PAYING
you 1/

DIDN'T HAVE A
COPYRIGHT IN
YOUR FILM.,.

IMAGINE IF YOU

POSTING
WITHOUT

OR THE NEW YORK TOURIST
BOARD USING A 5-MINUTE =
SEGMENT OF YOUR WORK
AS AN ADVERTISEMENT.
FOR THE CITY?

oW

TAKE A YACATION
W INF wYORK
u:.t. » By Us Efe &

£
2
t
;3
} PKIKO (Sorr oF)

Bkogg:rr 10 )

(3

HE NEW YORK TOURIST BOARD

THE INTERNET

IT ON

YOUR
?

i
“I!iiﬂ!!:

)



COPYRIGHT ALSO GIVES YOU THE CHOICE ™\ | | YOU couLD CHOOSE T0 OFFER YOUR WoRK
TO EXERCISE THAT CONTROL IN WAYS YOULIKE. ) | | ONLINE UNDER A CREATIVE COMMONS
M~ — LICENSE, BUT ONLY FOR NONCOMMERCIAL
WA USE, AND IF YOU GOT ATTRIBUTION.

® = onwy NONCOMMERUAL USE
- USE WITH ATTRIBUTION

FOR MORE
@geative WEHhitip: l/creativecommons.org /

—— 0 Worldwide select 4 juriidicuorn

Creative Commons is a nonprofit that offers a flexible copyright for creative work.

@creatlve X
——
b
@ 7~ 00
OFTEN FILMMAKERS Lo )
TRANSFER THEIR © = - (@9
COPYRIGHTS T0 OTHERS -- I
DISTRIBUTORS 0R FUNDERS. i
C OPYRIGHT HELPS PROTECT ¥
THEIR RIGHTS T00. AND :
THAT ENCOURAGES THEM
TO MAKE A DEALWITH YOU. N
YoU couLD MAKE SCREEN YOU OR HAVE |T
. WORK AT DISTRIBUTE
e A DEAL with 85 FULL FRAME, —ro_rzlngt_bgmp
> 4 e Ké—\ 000 .MUL
S\4 (& ~= fULL FRAME &&E_S,A.\LE—L-Z"
; Frig peTAny /4 O W
ORsgyn, YA O_M
/ '. \\\ by INC O ALL S EAT :ORK T
alive N A - o ;:t::i;:(‘“ Youx 2
(cc)com /([0 |
\.,../d 5 A Oay ™E ‘%p LIFE NNEE‘:‘ ’,"::: [+ 1
o, Kiule Wi
O | 35 e o NEW TORE | 3.
Z) 100 oF NEW YORK |1
< O| 25 arean BEGIN
@)
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S0, COPYRIGHT GIVES YOU RIGHTS THAT

RTLSTS SOLETIMES THINK THEY
Y””pﬁﬁﬁ“ 'yo% ]/% %ngk QND GET COPYRIGHT PROTECTION AS

POSSIBLE .

AT IT5 BEST,

IT PRODUCESA
DECENTRALLZED
SB‘EI_'!:IM OF

ATIVITY?,

F EVERYTHING
PROTECTED BY COPYRIGHT,
THEN WHERE DO YOU
GET YOUR RAW
MATERIALS?

COPYRIGHT LAW ALSO TRIES TO GIVE ARTISTS

LS TH
NCERS To i KA IATERALS DiTie




Y SOWHO %
L ISTHIS?

W THAT' TUDGE ALEX KOZINSKI,
7" 0F THE U.S. COURT oF APPEALS
A FOR THE NINTH CIRCUIT,

TUDGE KOZINSKI SAID : OVERPROTECTING INTELLECTUAL
PROPERTY 1S AS HARMFUL AS UNDERPROTECTING IT.

CREATIVITY 1S IMPOSSIBLE WITHOUT A RICH PUBLIC DOMAIN.

..,OVERPROTECTION STIFLES THE VERY CREATIVE FO@
ITS SUPPg.ng TO NURTURE.

THE JUDGE EXPLAINS. NOTHING TODAY,
LIKELY NOTHING SINCE WE TAMED
FIRE, 1S GENUVINELY NEW: CULTURE,
LIKE SCIENCE AND TECHNOLOGY

GROWS BY ACCRETION, EACH NEW
CREATOR BUILDING ON-THE WORKS

OF THOSE WHO CAME BEFORE. "’
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COPYRIGHT ALSO

PROTECTS THE RIGHTS OF
w%squyﬂ%uns

CREATORS.

SO COPYRIGHT LAW ISN'T JUST
ABOUT LOCKING THINGS UP?

TO ENCOURAGE \ Ty ~
COPYRI m LAXV .

-/ HUST 5

/
< Reri. BALANCE.

= \ //

R

BUT ALSO ENSURING THE AVAILABIUTY
OF RAW MATERIALS FOR FUTURE CREATION.

ALLOWING ARTISTS TO PROTECT
THEIR WORKS.

[T STRIKES THIS BALANCE IR~
SEVERAL WAYS. CERTAIN THINGS-

FACTS AND IDEAS - AREN'T
COPYRIGHTABLE AT ALL..,




WHEN YOU'RE MAKING MOVIES, THOUGH, A LOT oOF WHAT YOU ARE
CAPTURING |S COPYRIGHTABLE EXPRESSION.

—
2

“\” o'
.\@‘:
! o

. A FLEXIBLE. 3
CATEGORY, LETS YOU %

USE COPYRIGHTED /’S > "':
MATERIALFORMANY J \ , 5 > &3
URPOSES — i

RLr
S . :<§g:
- - =
e \ “re,
. s
7 -~ ‘s N /,’
A" ;. \ - A
t . = I‘ e -
' .
. L

o NN S ¥iff TO QUOTE FOR
REPORT ON NEWS, Xz D ASCHOLARLY PURPOSES,
e \' *\ N
>0 MAKE W \%?\ Vi 4 T0 CRITICIZE mJ
A PARODY, 7 T ‘ j ~S/FOR RESEARCH)
' i 1S s AND MORE 7*
TO COPY \ f \ \\‘—’ 77,

4 ' “ ; WIS
FOR CLASS S Vst - .f,{:o/v < ] 3?2;;?! 3/
- R =——
7 \ & /4 - )
=7 S WA
Z, = p f 7 ‘!// . P Il‘k//“ ‘l}; SY ﬂ'
U T 19 i ¥ ) V‘t ™
149 | (B2 ' NS z
L2 e
( - / - . p\‘v > o poFﬁV 60'?
/ O / v '/ A // A 10 7 90‘1 51"
‘ﬂc 3 Y, 0 -
] 0e <
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THE STATUTE SETS
OUT FOUR FACTORS




T —
Sony v. Universal Studios (1984)
Fair use: home videotaping of television shows.

"Time-shifting," or videotaping television shows in order to watch
them later, was fair use, said the Supreme Court, even though
VCR users were copying the entire programs. One key reason
was that the time-shifting was private and non-commercial. That
meant that the film companies had to prove market harm. The
Court did not believe they had done so.

GERE ARE 50M
ks MAJOR FAIR USE
i‘g‘v’(“ CASES...

e - .‘.
Una secciogde ABKIE"

37



_.°’: 4 l w G

. R
4 ”\',
: R Ve w2 s 1] @
i \ e Bl 2 /
T SO = 3
BY. ¥} }“ F \; - A ‘ u ’f Ro s e ‘_'|. 'l.’-'c s } _..- ,-.

=

Campbell v. Acuff-Rose (1994)
Fair use: a rap parody of "Pretty Woman".

The rap group 2 Live Crew made a song called "Pretty Woman" that borrowed the bass riff,
much of the tune and some lyrics from Roy Orbison's "Oh, Pretty Woman." 2 Live Crew
seemed to have 2 strikes against them. They used a lot of the song, and their use was
‘commercial." The Supreme Court said that even so, this could be fair use. They saw the
song as a parody. It "juxtaposes the romantic musings of a man whose fantasy comes true,
with degrading taunts, a bawdy demand for sex, and a sigh of relief from paternal
responsibility.” Because the song was a parody, 2 Live Crew was also allowed to copy more
of it — as effective parodies need to "conjure up the original.”

111

———
- ———
’

R E=
CEFRE

AS CLEAN AS THEY wao ol

- by
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Suntrustv. - .
Houghton =
Mifflin (2001) :

tchell

i

'; Fair use: a

=) parody of

:':_3 “Gone with the

e Wind” from a

g slave's point of - O SR T
VIEW.

THE WINDG DONE GQONE

.m\mm\m‘*—

r

Author Alice Randall wrote a &
parody of Gone with the Wind @
criticizing its romanticized
depiction of slavery and the
antebellum South, and in
doing so alluded to
copyrighted characters and
scenes from Gone with the
Wind.

&N

FRANKLY MY DEAR,

THEY SHOULDN'T
HAVE GIVEN ADAMN 7

" The Court of Appeals held
S that this could be fair use:
« "It is hard to imagine how
Randall could have
s ~ specifically criticized Gone
EN EMPORTE LE VENT with the Wind without
b bbdobbll S e depending heavily upon
R e — W copyrighted elements of
i that book. A parody is a
i work that seeks to
comment upon or criticize
another work by
appropriating elements of
the original..."
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Harper & Row v. Nation Enterprises
KZ‘,{ (1985)
Not a fair use: scooping President

A TIME TO HEAL Ford's memoirs.

Wik o new introcduc Fon about loda y menc
i Crisis written especally for 1 P ran

HE’S NOTA
CROOK P

The Nation.

=——==_—"Time Magazine agreed to purchase the exclusive right to print a
= ——= ———*'j’ \Lpre publication excerpt of ex-president Ford’s autobiography.
w ¢ Before Time's article came out, the political magazine The Nation
" . got an unauthorized copy of the manuscript. The Nation published

lits own article, which included 300-400 words from Ford’s
" autobiography about his decision to pardon President Nixon. The
Supreme Court said this was not a fair use. Why? The memoirs had
not been published yet, and authors have a right to decide whether
and when their work will be published. The Court found that The
Nation had “effectively arrogated to itself the right of first
publication” for the purpose of “scooping” Time's planned article.
(Time then canceled the article.) The Court also said that the parts
of Ford's book used, though small, were its “heart” — the most
powerful and interesting part.




S0 How DOES ALLTHIS APPLY TOME?

WEILL, COURTS HAVE FOUND FAIR USE WHEN DOCUMENTARIES USE SHORT CLIPS IN TRANSFORMATIVE — NEW,
FERENT AND VALUABLE ~ WAY.S, INSTEAD OF MERELY “RIPPING OFF “ THE COPYRIGHTED MATERIAL.

|

/'5' -~ HERE'S SOME EXAMPLES OF USES
=y A THAT WERE FOUND T0 BE "FAIR.”

The documentary Aliens
Invade Hollywood could use 3
clips totaling 48 seconds (1%)

: 4?‘:,:.«}9}“ E ey T from Invasion of the
: | Saucermen to show early film
SIIIII}EII IENl /ooy RED

portrayals of alien visitations
é‘WéRLD and government cover-ups.

THIS IS A FAIR USE
~50 LONG AS yoU

ON'T WORRY
AM, THAT

DON'T MENTION [[ EXCERPT
AREA 51772/ | DIDN'T SHOW
A REAL UFO...

WAMP GAS
M AWEATHER
BALLOON..,

MUSIC. COMPOSED AND CONDUCTED BY

An A&E biography of Peter Graves could
use 20 seconds (less than 1%) of /t
Conquered the World, which starred
Graves, to show his modest beginnings in
the film business.

IS MOVIE, SHOUID

é" ///// vou CHOOSE TO
EXCERPT IT, WILL

"“ SELF-DESTRUCT IN

20 SECONDS!




A TBS biography of Muhammad Ali could use 9-14 clips totaling between 41
seconds and 2 minutes (between .7 and 2.1% ) from When We Were Kings, a
documentary focusing on the “Rumble in the Jungle” fight in Zaire between Ali
and George Foreman. (The parties disagreed about the number of clips, so
the court used the 9-14 range.)

/AN THAT LADEEZ ‘N Y\
GENTZ-ISA... [

o
A \ P

—

/ 7, 2
-./'“ NN E BN
— ’ . ‘xl\ \ :?‘

Y

SO NI LZ S

FAIR USE MEANS YOU

Eapmnceer (R BRUER" | e penr
05es were "mansrormarve”\ \ BUTTERFLY, STING )l MOVIES THEY WERE
Because THE PURPOSEOF \ NLIKE A BEE #? /| TAKEN FROM AND
WERE “T00 FEW T00 SHORT
THE ORIGINAL MOVIES WhS ' L0 W, ,
T0 ENTERTAIN VIEWERS, J1° . INRELATION

HILE THE DOCUMENTARIES FHNEX
SED THE CLIPS FOR AR
COMMENTARY AND /' [
CRITICISM, 5

TO THE W
=i THE MARKET
FOR THOSE FILMS .

]
PRI g




EVERY USE IN

A DOCUMENTARY
IS Aé_lT&MATICAlLY

il

The Definitive Elvis, a 16-hour documentary that advertised its “all-
encompassing” collection of Elvis appearances, used clips from The Ed
Sullivan Show, The Steve Allen Show, and Elvis TV specials. The court
thought that these uses went beyond biographical reference and were
just rebroadcast as entertainment, often without commentary or
interruption. Even though the clips were short — ranging from a few
seconds to a minute, many were “the heart” of the original shows,
including the moments when Elvis sang his most famous songs.

HE WEREN'T NOTHIN” BUT A HOUND ARDEN SAID,"DIRECTOR-DON'T Y
D0G, STEALING ALL MY LINES/ YOU BE NO SQUARE, IF YOU CAN‘T

SHOW ELVIS USE A WOODEN CHAIR 2]

STAN LEY
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AIR USE 18 ONE waAy S
COPYRIGHT LAW MEDIATES % 7
BETWEEN THE NEED TO GIVE /R
INCENTIVES TO CREATORS AND BN/ A2,

THE NEED T0 USE N
CONTENT TOCREATE SH TS
" ® AND COMMENT ON £V 17 £ i
Py THE WOR . N ;/y > '7
—-— . S

TERM, LIMITS

ANO THER . 7

AS CENTLY AS THE TERM WAS 28 YEA
w.gf ruhé Z;PTIOA!OZT%’R'ENEW FOR ANOTHER 29...

ORIGINALLY COPYRIGHT EXPIRED
AFTER FOURTEEN YEARS.:.

BUTNOW THE TERM LASTS 70 YEARS PAST THE DEATH
OF THE AUTHOR AND 95 YEARS FOR CORPORATE AUTHORS,

_ .
ﬁ:s EFFECTIVELY ROPES OFF MOST OF 20 CENTURY CULTURE .,. EVERY BooK, EVERY
| MOVIE , EVERY POEM , EVERY SONG IS PROTECTED FOR NEARLY 100 YEARS AND SOMETIMES MORE

1790 [ 1831 f 1909 1923 1978 1998
, , 4 I ol
14 +14 28 +14 28428 S P
YEARS YEAR) YEARS YEARS YEARS YEARS .j’;?.’ * Mzooe
., X e | £, "
YE
5 fé j ARE cgfei:«g{v
PUBLIC DOMAN




THE EVER ~LENGTHENING COPYRIGHT TERM SEEMS TO BE HAVING THE
OPPOSITE EFFECT FROM WHAT THE CONSTITUTION INTENDED ...

TT HINDERS ARTISTS WHO WANT T0 USE OLDER WORKS, 0N 0 PUT =
EVEN WHEN THE COPYRIGHT :raﬁn SE TR PYORKS ) (THE LONGER TERM_ALSO, PUTS MORE PRESSUR

WOULDN'T C ARE.

f )
Q¢

[TRADITIONALLY, WE HAD A THIN
LAYER OF INTELLECTUAL PROPERTY

PROTECTION SURROUNDING A LARGE
AND RICH PUBLIC DOMAIN.

NOW THE BALANCE BETWEEN WHAT
IS AND ISN'T PROTECTED HAS BEEN

UPSET, COPYRIGHT LAW MAY NO

ONGER SERVE THE INTERESTS
OF CREATORS.

1T DIONT COVER | V7
VERY MUCH, AND | |
IT DIODN'T COVER

ITFOR VERY LONG.
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Wow, | WONDER
IF WE WoULD HAVE

FROM THE PAST IF THESE
LEGAL CHANGES HAD
BEEN IN PLACE
BACK THEN?

THE GREAT DOCUMENTARIES

WHEN | THINK ABOUT
IT T00 HARD, | LOSE
= MY BALANCE.

= Boy

J0BVIOUSLY NOT EVERYTHING YOU CAN SEE OR HEAR |
(R FILM ORTAPE) IS COPYRIGHTABLE, BUT STILL.., |




I'M ALMOST AFRAID TO ASK ¢ WELL COPYRIGHT ISSUES AREA

WHAT ELSE IS THERE To HANDFUL, BUT F
WATCH QUT FoR? e 3do s "”w's"bl’f‘}rm"%"s‘z‘ﬁf‘

.

[WHILE COPYRIGHT LAW PROTECTS ARTISTIC

WORKS, TRADEMARK LAW PROTECTS
BRAND NAMGSAADNO LOGOS THAT TELL LONSUMERS
W HERE PROQULTS CAME FROM.

\‘ =%

. <
- ..
3 o7
N .

EVEN WHENITS
NOT REQUIRED BY
LAW, FILMMAKERS

ARE SOMETIMES

TOLD TOCLEAR




7T
NO? THE PRACTICE OF XX

LEARING RIGHTS T0SIGNS - X } Z
AND LOGOS MAY BE 7P A N
'NFLUENCED BYlll ) < e
) ff You NEED
ol A—/"70 CLEAR
BAD \\ 5N 1) 7T \EVERYHING,
LEGAL Y A WK
(o L \ o%
2 1\ ||l N \ : :
w;’,@ | = V=
%P q&
&/
CQL‘J/ 'ﬁIROLL);S < \S i /
FILMMAKERS... &\\z 2N i
|. (\‘ g Y "L
AGGRESSIVE {/5/ ] e
\ p / : TRADEMARK 2 ') X
o = OWNERS... ,h,‘“-u -
C>. —_—= AN
o dary S E=h SR it
= G
= o
= :
= AND THAT S JUST NOT -
— THE CASE WHEN A L0GO =
INCIDENTALLY APPEARS <
IN YOUR FILM 7

~ I’ BUT T0 INFRINGE
< /& A TRADEMARK, YOU
WOULD GENERALLY

~ HAVE TO USE ITINA
(AL WAY THAT
=1 | CONFUSES
| ekl CONSUMERS.
</
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EN IN FEATURE FILMS, THE|  CATERPILLAR SUED DISNEY CLAIMING THAT
E OF ‘IRAI';‘E MARKS TO “"GEORGE OF THE JUNGLE 2” INFRINGED IT5
PICT “REALITY”HAS BEEN TRADE MARKS. 7 /

PROTECTED BY COURTS.

o o -
Es
- =
THE
COURT
<l SAID:
IN THE FILM, THE e ——— %
7lgvu wou?)n‘zmusry . = AT \
RIES TO. DESTRO S ey
GEORGE'S JUNGLE "\ =7 :
WITH “CATERPILLAR “ S
BULLDOZERS. A FEDERAL -
COURT REFUSED T0 |
BLOCK THE FILMS/" /S THE APPEARANCE OF l
PRODUCTS BEARING :
WELL KNOWN
TRADE MARKS IN 7
CINEMA AND TELEVISION -
IS ACOMMON
PHENOMENON. ~
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WHAT ABOUT GETTING
PERMISSION FROM

PEOPLE WHO APPEAR \

IN THE DOCUMENTARY?

IA

PERMISSION IS NORMALLY
REQUIRED --PRIVACY

IS A LEGITIMATE CLAIM.

il

T
X

'\g

BUT THERE IS AN
IMPORTANT FIRST
AMENDMENT
EXCEPTION THATLETS |
YOU SHOW PEOPLE INVOLVED [
IN MATTERS OF PUBLIC
INTEREST, WITHOUT

| PERMISSION.

M{CHAEL MOORE INTERVIEWED JAMES NICHOLS, BROTHER OF TERRY NICHOLS, IN THE
DOCUMENTARY “BOWLING FOR COLUMBINE. ” MOORE

SUGGESTED THAT NICHOLS M |GHT HAVE SOME CONNECTION
TO THE OKLAHOMA CITY BOMBING ("The Feds didn‘t have

£l theqoods on James, 50 the charges were dr‘%pped. ”) NICHOLS
SUED, CLAIMING MOORE HAD DEFAMED HIM, BUT HE ALSO SAID THAT

i
]

Gl
, S i {

li

HIS “RIGHT OF PUBLICITY” HAD BEEN VIOLATED. THE COURT HELD THAT BECAUSE
THE FILM ADDRESSED A MATTER OF IMPORTANT PUBLIC CONCERN --VIOLENCE IN

AMERICA -- AND ng”g%gg\gﬂs &AgIEOF THE BOMBING STORY, MOORE S USE

OF NICHOLS WA

.

CTED BY THE FIRST AMENDMENT,

!
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EVEN WHEN THE DOCUMENTARY ISN T ABOUT SUCH

CONTROVERSIAL ISSUES, SOME STATE LAWS ALLOW
THE FILMMAKER T0 USE A PERSON'S PICTURE
WITHOUT PERMISSION IF THE SUBJECT IS "NEWS”
OR “PUBLIC AFFAIRS. ” AND “PUBLIC AFFAIRS"(AN
BE DEFINED PRETTY BROADLY,

A DOCUMENTARY ABOUT THE EARLY DAYS
& OF MALIBU USED SOME FOOTAGE OF

N FAMOUS SURFER MICKEY DORA, WHO
=; } SUED FOR UNAUTHORIZED USE OF HISIMAGE

SURFING DOCUMENTARY

ﬁ& N QUALIFIED.

/" [SURFING] HAS CREATED A LIFESTYLE
K THAT INFLUENCES SPEECH, BEHAVIOR,

DRESS, oAr I}YQRENTE?#GTSAINMENT AMONG

THE CALIFORNIA LA
HAD AN EXCEPTION
FOR PUBLIC AFFAIRS

AND THE
JUDGE SAID A
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SO, AS LONG AS | UNDERSTAND
THE LIMITS OF THE LAW,
I‘M SET,

RIGHT?

WELL, REGARDLESS OF
WHAT THE LAW SAYS,
RIGHTS CLEARANCES

YOU'VE HEARD
OF ERRORS AND

OMISSIONS
INSURANCE?,

T0 SHOW
TOAB R%ADYE%U%(IJ: IBLII_\;l c

THROUGH CONVENTIONAL
DISTRIBUTION CHANNELS
-LIKE HBO or PBS - You

NEED E &0 INSURANCE

T0 COVER POSSIBLE
LAWSUITS,

3

| BROKERS AND LAW YERS
ARE COMFORTABLE WITH ?

MAY PLAY oUT

DIFFERENTLY IN
PRACTICE...

YES, E &0
(NSURANCE,

..... -
|\ ———
N

~—~J [INSURANCE COMPANIES,

UNDERSTANDABLY RISK
AVERSE, TYPICALLY

REQUIRE A DETAILED

LIST OF THE SOURCE AND
LICENSING STATUS 0OF
THE MFe'rEugmL IN THE

-~ -

-

-

~,
v

)
S
g

L

USE DEPENDS ON WHAT THE
BROADCASTER, DISTRIBUTOR CLAIMS, THEY MAY
7 INSURANCE EOMPANY, ° REQUIRE CLEARANCES WELL

50, WHAT | CAN AND CANNO

‘ AND BECAUSE

THEY GENERALLY DON'T,
ACKNOWLEDGE “FAIRUSE™

BEYOMB Q/ T#gg ELﬁt\;C,?‘UIRED .

\
FAIR USES MAY HAVE
T0 BE CLEARED BY AN
ARMY OF LAWYER'S OR
\ CUT FROMTHE FILM?

gt
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NO THAT'S NOT ALWAYS ] ——
WHE CASE,.. FOR EXAMPLE , THE PRODUCERS OF THE
2004 FILM * SUPER SIZE ME
ASSUMED THE RISK OF BEING SVED AND
WENT FORWARD WITH AN E&O POLICY

THAT EXCLUDED CLAIMS FROM McDONALDS,

BROKERS

MAY BE
McDONALD'S MORE WILLING
DIDN T SUE T0 RECOGNIZE

FAIR USE
CLAI S
THAN

« THEM

OF COURSE A LAWSUIT
COULD HAVE UNWITTINGLY

PROMOTED THE FILM %)
RITICIS




[AND E&O INSURANCE
IS ONLY REQUIRED TO

GET ACCESS To CONVENTIONAL
DISTRIBUTION CHANNELS,

LA S

NOW WITH THE INTERNET A
hTERNATIVE MERIOD OF |
N\VAY REACH A ¢

» GETTING IN

BROAD

T

e A

L

R




+ insueance | [THEY MIGHT RECEIVEA “CEASE OMPL OF

WITH OR WITHOUT INSURANCE, AND DESIST"LETYER WITH FAR- :NDRC r;?l%FOPUTALTIE
bt oo uoii sk wat| | FETCHED CLAIMS ANp | [FEAR OF STIFE CENALTIES
THEY HAVE A PERFECT RIGHT T0 DEMANDS... OR UNCERTAINTY ABOUT

USE. THE LAW.

g ~ -

. ..
“ 'f:l,;_fg\\\\' ‘\l\‘ = <
”@y \/,” W '{
\F YOIIRECEIVE ONE %\\x‘g’;ﬁ"’“:: A\ | AIR U SE AND Y
P T A v ALSO, FAl ND YOU'RE

%u@%m%ﬁs' *“fw‘:’ ,@?;'\ ?},’55,?3% nghl)l RUNNING OUT

.chillingeff s .
”F‘Sf“.l'eip}u?,’.ﬁséﬁ’:a% B cﬁ‘i;q&\' gﬂ*‘;\w F ’N LE!;!'% : #ciE OFM.B' ,,;?E YéND

Q,'\\" ‘,9'9, COMPLETION...
% HMMM.., o P
o Y =
_ L il &
\J 35 N
o S ) ’}," M L
// 7N AL / 57 .A-.%;;'l L ‘_/’:‘{ J (/ (&2
THE LINE BETWEEN |[S0 ARTISTS MAY SHY AWAYJ /Y KNOW, 1T SOUNDS LIKE |
FAIR AND UNFAIR FROM ACTS THAT ARE THE LAW 1S SETTING UP ’
USE CAN BE FUZZY, |[\ACTUALLY LEGAL. NOTHING BUT 0BSTACLES:
b ALS G
AND ' ;

CINAEASAN TS e LA

THE RIGHT To
CONTROL AND SELL
YOUR FOOTAGE
A~3 ALSO GJVES

YOU USERS’ RIGHTS,
INCLUU%!EG FAIR

HMMM... | MIGHT

WANT T0 SELL MY FOOTAGE
TO SOMEONE MAKINGATV

SHOW ABOUT NEW YORK.

-
‘\ LU
i

L-
—
—
=
R —




. BUT | WOULDN ‘T EXPECT PAYMENT
F MY DOCUMENTARY WAS PLAYING
m THE BACKGROUNOD OF ANOTHER SHOT!

-
+ —— et
.

= IF THE GOAL OF COPYRIGHT IS TO

ENC 0!%5’50@53;” ‘,’;E, zon-%gfuhmfg

oo~ T MAKE ANY SENSE...

1S ANYONE BETTER OFF WITH A

THESE PA‘/MENTS FO% IQYFRAGH

Z24 |5 THE IDEA THAT ARTISTS WONT
FILMS OR MUSIC, UNLESS THEY
HAVE THE RIGH’T T0 CONTROL A
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IF_THE POINT OF COPYRIGHT 1S TO
PROMOTE CREATIVITY

IS IT WORKING?/




ACTUALLY THE

ANSWER
ISN'T

[

OF COURSE
FILMMAKERS AND

DISTRIBUTORS SHOULD

GET PAID AND ,
CLEAR... COPYRIGHT SHOULD SOMEONE ELSE’S NOVEL |
PREVENT WHOLESALE OR PUT SONGS ON YOUR
APPROPRIATION. SOUNDTRACK WITHOUT

YOU CANT JUST
MAKE A FILM
ADAPTATION OF

PERMISSION AN
YOU SHOULDN
BE ABLE O,

DEPICT A WORLD FULL OF COPYRIGHTED
CULTURE. DEMANDING PAYMENT FOR
EVERY USE CAN HINDER THE VERY

CREATIVITY THAT COPYRIGHT IS
SUPPOSED TO ENCOURAGE.

BUT DOCUMENTARIANS NEED T0 N [$0... | SHOULONT

AVOID ,REPLACE
OR AIRBRUSH

EVERYTHING

NO!
THAT WOULD
MEAN GIVING

DOCUMENTARY




ou NEED TO UNDERSTAND
THE LAW, WHICH INCLUDES

UNDERSTANDING WHAT YOUR
RIGHTS ARE.

REMEMBER, THE COPYRIGHT
SYSTEM ALLOWSYOU T0 PROTECT
YOUR WORK, BUT ALSO HAS
IMPORTANT LIMITATIONS THAT
ALLOW YOU TO CREATE IN
THE FIRST PLACE.

USE =~
USE IT OR

TO PRESERVE THE
SYSTEM, WE

HAVE TO PRESERVE
FAIR USE.

59



ALL OF THIS INFORMATION HAS BEEN
REALLY USEFUL. WHEN I'M DEALING WITH
RIGHTS CLEARANCE ISSUES, I LLHAVEA
\MUCH BETTER IDEA OF WHATS GOING ON.

AND WEVE ONLY BEEN DISCUSSING WHAT THE
LAW AND PRACTICES CURRENTLY ARE -* ONE

REASON_THEY'RE THIS WAY IS BECAUSE PEOPLE
ASSUME THAT'S WHAT ARTISTS WANT. BUT THE LAW

AND THE “RIGHTS” CULTURE CAN CHANGE |[F

ENOUGH

ARTISTS
ARE

— —

iy

WHATEVER HAPPENS YOU'VE CONVINCED ME

BUT WHAT ABOUT

OF THIS, I'™M NOT GOING T0 PRODUCE AN AIRBRUSHED Jp THE BIGGE

OR FICTIONALIZED VERSION oF THIS DOCUMENTARY?
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8 —/AWELL,COPYRIGHT REFLECTS A SETOF St
= cuol IgEFLE ET

ICES, YOU COULDCHOOSE A
\WHERE EVERY N:MTA?VD&ERAC?HAF% :

< i IS OWNED.

| -

AT SEEPSS 70 BE

THE WAY WE ARE 3 _ THERE ARE WAYS

GOING NOW. S EOPMHis COULD BENEFIT YOU,
Ad 7 F YOUR MATERIAL IS [N

DEMAND - - SAY YOU OWNED
SOMETHING LIKE *HAPPY BIRTHDAY
--AND YOU'RE LARGELY A SELLER

=\ COULD BE PAID FOR IT AGAIN

AND AGAIN AND MAKE
LOTS OF
MONEY.

% TRESPASSING

VIOLATORS
WILL BE SHOT
% SURVIVORS

=% | WILL BE SHOT
‘ AGAIN

PSAVATE
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NV

2~ /HE IDEATHAT CREATIVITY
“ A5 GOING T0 FLOURISH IN A

WORLD WHERE EVERYTHING
IS CONTROLLED JUST

DOESNT RING TRUE ’
T0 ME. &

4
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| IMAGINE A RATHER
DIFFERENT KIND OF LANDSCAPE

WHERE SOME THINGS NEE
10 BE PRIVATE, BUT WE NEED

A LOT OF OPEN PUBLIC

SPACE IN BETWEEN--
SPACE TP’IAT VERYONE
CAN USE"O

J GET YOURCLIPS
:o“ ROUTE €6 JJ

ATS ANICE IMAGE N2
';H.S AS |IF WE WEREE ‘
ENVIRONMENTOF
THE MIND. wHoO
WOULD WANT T0
DO WITHOUT ROADS

AND PARKS?




..........
..........
....................................
.................................
..................

WE NEED HERE IS

SUSTAINABLE
DEVELOPMENT.
WE'VE LEARNED THAT
DEVELOPMENT MUST
BE BALANCEDWITH
ENVIRONMENTAL :
PROTECTION. IN THE ki
CULTURAL REALM, WE

NEED T0 HANEA SIMILAR E

|5 OWNED AND
FREE FOR EVERY NHA

10 USE,..

cu L‘rﬁ RAL
ENVIRONMENTALGM?

b/
/ ——— r—7
| ———Ff —
/
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Yo

HMMMM.\
THE CULTURAL
ENVIRONMENTAL
MOVEMENT...
THATS AN
INTERESTING

IDEA
FOR A

DOCUMENTARY. ..,
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THESE SHADOWS HAVE DANCED FOR | |PERHAPS SOMETHING IN THEIR WORDS

YOU FOR A FRAGMENT OF TIME. AS CAUGHT YOUR ATTENTION, TAUGHT You
SOMETHING, GIVEN YOU AN IDEA?

[UNTIL THE NEXT TIME WE
MEET, ALL THAT IS LEFT IS...

BUT NOW THEIR MOMENT
IN THE LIGHT IS OVER.




Afterword

The True Story of Bound By Law.
(or 'Why Three Stodgy Academics Wrote a Comic Book’)
James Boyle

The authors of this book are frequent, and for the most part,
appreciative users of the law of copyright. Keith trained as an artist, has
published several comic books and many scholarly articles, and is the bass
player for The Garden Weasels - a band that is generally described as being
"pretty good considering it is made up entirely of law professors.” Apart
from her academic work, Jennifer is also a pianist, filmmaker and short
story writer. James has written books and numerous articles, and is a
columnist for the Financial Times online. He also serves on the Board of
Creative Commons, a non-profit organization that provides simplified
copyright tools for artists and creators. We have all authored copyrighted
works, cashed royalty checks, and benefitted from the ability to make "“fair
use” of copyrighted material in our own creations, whether artistic or
scholarly. And we are all also scholars and teachers of copyright law -
studying its history, its goals, its constitutional basis, and its impact on the
arts. In the process, we have come to admire the way that copyright law has

o echmoloaies - theounn. | BEESRER e 70Tt | (e TR T
hew technologies through PROTECTION SURROINOING A LARGE | KVRSET. COPYRIGHT i A N0

N. : ‘ SERVE THE JNTﬂ!ESU

history, maintaining its

balance between the realm IT 01087 COVER |V 75k
. VERY MUCH, AND ||
of ownership and the realm IT DION'T COVER

; : TR VERY LONG.
of the public domain - c

where material is free for
all to use without permission
or fee. So count us as
stodgy believers in the
copyright system, not
revolutionaries eager to
scrap the whole thing.

But from the depths
of our stodginess comes this little message - the system appears to have
gone astray, to have lost sight of its original goal. Does anyone believe that
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"the progress of science and the
useful arts” is furthered by requiring
documentary filmmakers to clear
every fragment of copyrighted
material caught in their films - even
a copyrighted ring-tone on a phone,
or a fleeting fragment of TV in the
background of a shot? To be fair, in
many - perhaps most - cases these
demands for payment or clearance
have nothing to do with copyright
law as it stands. Instead, they are a
manifestation of a “permissions culture” premised on the belief that
copyright gives its owners the right to demand payment for every type of
usage, no matter its length, or its purpose, or the context in which it is set.
But that is not, and never has been the law. Copyright may also be adjusting
poorly to a world in which everyone can have their own digital printing press;
the citizen publishers of cyberspace, the young digital artists, filmmakers
and musicians, are unlikely to have high-priced lawyers advising them. The
flourishing of digital media has been seen by policymakers mainly as a threat
- as the rise of a "pirate culture of lawlessness." That
threat is real. But what is missing is a sense of the
corresponding opportunity.

Copyright is not an end in itself. It is a tool to
promote the creation and distribution of knowledge and
culture. What could be a better manifestation of this
goal than a world in which there are few barriers to
entry, where a blog can break a major political scandal,
a $218 digital film can go to the Cannes Film Festival, a
podcast can reach tens of thousands of listeners, a
mash-up can savagely criticize the government's
response to a hurricane, where recording and remixing
technology better than anything Phil Spector ever had
may come bundled free with your laptop? Yet for many
of these new digital creators, copyright appears more
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as an obstacle than as an aid.
Sometimes - as with many of the
examples we described in this
comic book - that may be the
result of simple misinformation, a
culture of fear and legal threats,
or private gatekeepers using
copyright law as an excuse to
impose deals on artists who lack
the information and power to
protest. At other times, it seems
the law genuinely has lost its
internal balance and needs to be
reformed - one example might be

] the extraordinary retrospective
s the digital revolution allows us to

of fer cheap access to the texts, movies, music and images of the twentieth
century, we have extended the length of copyright terms so that most of
those cultural artifacts are off limits, even though they are commercially

unavailable and their authors cannot be
found. But if copyright has sometimes
failed, or been applied so that it fails,
the answer is not to ignore it, to lose
respect for it, to violate it.

One of the under-appreciated
tragedies of the permissions culture is
that many young artists only experience
copyright as an impediment, a source of
incomprehensible demands for payment,
cease and desist letters, and legal
tfransaction costs. Technology allows
them to mix, tfo combine, to create
collages. They see law as merely an
obstacle. This is a shame because
copyright can be a valuable tool for
artists and creators of all kinds - even
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for many of those who are trying to share their work without charge.
Copyright can work in the culture of mash-ups, parodies and remixes, of
hypertext links and online educational materials. But it can do so only if we
do not let the system slide further out of balance.

We thought about how fo present these messages to an audience of
artists and filmmakers, how to pass on the information that they need to
make the system work for them. But at the same time we wanted to reach a
wider audience - an audience of citizens and policymakers who generally hear
nothing about copyright except the drumbeat of "Piracy! Piracy! Piracy!" The
story of documentary film is vitally important in its own right.
Documentaries are the most vivid visual record of our history, our
controversies and our culture. But
their story is also a manifestation of
a wider problem and one that we
thought could enrich the public
debate on the subject.

For some strange reason, none
of our intended audiences seem
eager to read scholarly law review
articles.  What's more, there is
something perverse about explaining
an essentially visual and frequently
surreal reality in gray, lawyerly prose. Finally, what could better illustrate
the process we describe than a work which has to feature literally hundreds
of copyrighted works in order to tell its story, a living exercise in fair use?
Hence this book. It is the first in a series from Duke's Center for the
Study of the Public Domain dealing with the effects of intellectual property
on art and culture. We hope you enjoy it. For those who are interested in
the wider debate on the ownership and control of science and knowledge, or
the ideas behind "cultural environmentalism,” links to other resources are
given on the next page.

Center for the Study of the Public Domain

Duke Law School http://www.law.duke.edu/cspd

"The mission of the Center is to promote research and scholarship on the contributions of
the public domain to speech, culture, science and innovation, to promote debate about the
balance needed in our intellectual property system and to translate academic research into
public policy solutions.” An online version of this work is available for free at our website.,
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Further Reading on Intellectual Property and Culture

James Boyle, The Second Enclosure Movement & the Construction of the Public Domain
http://www. law duke edu/pd/papers/boyle pd

"It may sound paradoxical, but in a very real sense protection of the commons was one of the
fundamental goals of intellectual property law. In the new vision of intellectual property, however,
property should be extended everywhere - more is better, Expanding patentable and copyrightable
subject matter, lengthening the copyright term, giving legal protection to 'digital barbed wire' even if
it is used in part to protect against fair use: Each of these can be understood as a vote of
no-confidence in the productive powers of the commons...."

Collected Papers on the Public Domain (Duke: L&CP 2003)

http://www. law duke edu/ journals/lcp/indexpd.htm

"What does the public domain do? What is its importance, its history, its role in science, art, and in
the building of the Internet? How is the public domain similar to and different from the idea of a
commons? Is it constitutionally protected, or required by the norms of free expression? This edited
collection, the first to focus on the public domain, seeks to answer those questions. Its topics range
across a broad swath of innovation and creativity, from science and the Internet to music and culture
Jamming. Its list of authors includes prominent environmental scholars, appropriation artists, legal
theorists, historians and literary critics.”

Lawrence Lessig, Free Culture (The Penguin Press, New York 2004)

"A technology has given us a new freedom. Slowly, some begin to understand that this freedom need
not mean anarchy. We can carry a free culture into the twenty-first century, without artists losing
and without the potential of digital technology being destroyed.... Common sense must revolt. It must
act to free culture. Soon, if this potential is ever to be realized."

A Sampling of Legal Resources: These are not a substitute for legal advice. For

specific legal questions please consult a lawyer.

. Center for Social Media at American University: Best Practices in Fair Use
http://www.centerforsocialmedia.org/fairuse. htm "Documentary filmmakers have
created, through their professional associations, a clear, easy to understand
statement of fair and reasonable approaches to fair use.”

¢ Chart on Rights Clearance Problems and Possible Solutions

http://www.law.duke edu/cspd/pdf/docfilmchart.pdf
. Copyright Overview http://www law cornell edu/wex/index,php/Copyright
. The Copyright Act: 17 U.S.C. §§ 101-1332
http://www.law.cornell.edu/uscode/html/uscodel7/usc sup 01 17 html
. Copyright and Fair Use http://fairuse.stanford.edu
. Copyright Term and the Public Domain

http://www.copyright.cornell.edu/training/Hirtle Public_Domain.htm
. United States Copyright Office http://www.copyright.gov

Selected Organizations

. Center for the Study of the Public Domain http: I ke.ed d
The home of the Arts Project that brought you this comic.

. Center for Social Media http://www.centerforsocialmedia.org

The home of the Best Practices Statement.
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Chilling Effects Clearinghouse http://www.chillingeffects.org
Chilling Effects aims to help Internet users understand the protections that the
First Amendment and intellectual property laws give to online activities, with a
particular focus on cease and desist letters.

. Creative Commons http://creativecommons.org
Creative Commons builds upon the "all rights reserved" of traditional copyright to
create a voluntary "some rights reserved" copyright. It is a nonprofit and all of the
tools are free,

. Electronic Frontier Foundation http://www.eff.org
The premier online civil liberties organization.
. Full Frame Documentary Film Festival http://www fullframefest.org/main.html

The leading documentary film festival in the United States. Takes place each spring
in Durham, North Carolina.
Motion Picture Association of America http://www.mpaa.org
Founded in 1922, the MPAA is the trade association of the American film, video and
television industry.

’ Public Knowledge http://w ublicknowledge. or
Representing the public interest in intellectual property policy.
Volunteer Lawyers for the Arts http://www.vlany.org
VLA provides pro bono legal services, and educational programs, to the arts
community in New York and beyond.
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Inquiries about the book? Send press, book review, and other inquiries to:

cspd@law.duke.edu .

Bulk orders? Educational and other bulk users can order 50 or more copies
for classes or conferences at a discounted rate. See

www.law duke edu/cspd/comics for more information on placing bulk orders.

What's next? Keep up with the activities of the Center for the Study of
the Public Domain, including our next comic book on intellectual property and

music, by visiting www.law.duke.edu/cspd .

The Center for the Study of the Public Domain is a non-profit organization.




A documentary is being filmed. A cell phone rings, playing the "Rocky” theme song.
The filmmaker is told she must pay $10,000 to clear the rights to the song. Can
this be true? "Eyes on the Prize", the great civil rights documentary, was pulled
from circulation because the filmmakers' rights to music and footage had expired.
What's going on here? It's the collision of documentary filmmaking and intellectual
property law, and it’s the inspiration for this comic book. Follow its heroine Akiko
as she films her documentary, and navigates the twists and turns of intellectual
property. Why do we have copyrights? What's "fair use"? Bound By Law reaches
beyond documentary film to provide a commentary on the most pressing issues
facing law, art, property and an increasingly digital world of remixed culture.

Advance Praise for Bound By Law

"Will a spiky-haired, camera-toting super-heroine... restore decency and common
sense to the world of creative endeavor?... [ Bound By Law] exercises the fair-use
doctrine in a romp through popular culture.” -Paul Bonner, The Herald-Sun

“'Bound by Law?' stars Akiko, a curvaceous, muscular filmmaker (think Tomb
Raider's Lara Croft with spiky hair) planning to shoot a documentary about a day
in the life of New York City... [It] translates law into plain English and abstract
ideas into 'visual metaphors.’ So the comic's heroine, Akiko, brandishes a laser gun
as she fends off a cyclopean 'Rights Monster' - all the while learning copyright law
basics, including the line between fair use and copyright infringement.” -Brandt
Goldstein, The Wall Street Journal online

“'Bound By Law' riffs expertly on classic comic styles, from the Crypt Keeper to
Mad Magazine, superheros to Understanding Comics, and lays out a sparkling,
witty, moving and informative story about how the eroded public domain has made
documentary filmmaking into a minefield." -Cory Doctorow, BoingBoing.net

For more information, and free digital versions of this book, please visit
www.law.duke.edu/cspd/comics

Center for the Study of the Public Domain
Duke Law School

$5.95

ISBN: 0974155314





